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7f Arising out of Order-in-Original No 11 /DC/2014-Ref dated 18.02.2015 issued by Assistant
Commissioner of Central Excise, Div-IV, Ahmedabad-1.

er 37f)caai aa vi u Name & Address of the Appellant / Respondent

M/s Madhu Hydrocollides Private Limited, 308,Ratna Complex, Opp. Bank of Baroda,
Maninagar, Ahmedabad-380008..

al{ aafh sa 3fl3mtriits orgra aar & at a z« an # ,R zaenRenfa f)aaa er 3rf@rant at
sr4ta zr gr)ervr 3rt wg.,a et_ ,

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authorit,·
in the following way :

,.

Revision application to Government of India :
. . . .

(1) ~~~~- 1994 ctr_ 'cTixT '3Rrn .fm m'ffi! .·Tg mmcai a a qilar err <ITT ~-mxT * ~Q.;fl'I ~

* 3@<ffi TRTlffUT 3ITTG'l. 3ltlFr~- 1ffi'a" "fRclm, fclm~- ~ f<rwr. m2fr if5, #ta {tu at, via mf, { fecft
: 110001 <ITT ctr \IJT;fr~I·

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of _Revenue, 4!\Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section35EE of the' CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) ofSection-35 ibid:''

··'.. ·. . ·. _·.·•,,: ·.,,.: --·.. ·,. ( ·.··.··,.,.... . '

ii) zufe m -®sf a fir u if if arear fad rusmr z 3'RT ala ii u fat ruerIr er
rverr i m ma y #if i,'a fh8t rwerir it wet'a? az fcITTft arr ii u fa8tuerglml ctr >ifclrm *
ha g& st

I••; •••

(ii) In case of any: loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from.. one. warehouse te another during the course of processing of the goods in ta
warehouse or in storage whether in a factory or in a warehouse.

(b) In case: of rebate of duty of excise on goods exported to any country or territory outside l11dl~~'.Qif-,?
on excisable material used in the manufacture of the goods which are exported -""""--=-1 e(
territory outside India. ·

(·) zuf zre'pram'fh Rama <ITTR ..(~ m 1iCR <ITT) mm fclxlT 7fm 1=!TB "ITT I
t •

. ·. .
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(d) rd a areff g znq Puff ma R aI faff i suit zyca aa m w Una grc #
ITTc cfi ~ ii vlT mm a as fhft rg agrfaff ?j

(b) In case ofrebate of duty of excise on goods exported to. any country or territory outside India of
on excisable 'material used in the manufacture of the goods which are exported to any country
or territory outside ll)dia., . · ·

(·) zf& ye mgiar fasft#a'as (ur ur per pi) Pufa fur mar mT tr

(c) In case of goods exported outsic;:le India export to Nepal or Bhutan, without payment of duty.

3ifa snea 6l sara yea # rr #fg wt sq@t #fez ma #l { ?& sit ea arr ut za arr vi fzm cfi
~~- 3Pfu;r cfi l;ffi i:nmr err~ LR m qR ii faa 3rferfrm (i.2) 1998 EIN[ 109 err Pg fag mg &ht

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products under
the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.

JJ

(1) tu sna zges (3r4ta) Pura), 20o1 cfi A<l1'I 9 cfi 3@T@ ~~~ ~-8 ii at ufzi a, )fa sr? z
>ffrr ~ Wm WITTP i-r cfA. 1=IR-I cfi f)a qr-3mr vi srft arr t at-at ufzji rr fa 3ma fclTTlT "GIFIT

aftrtarr <. nl ggrgff 3@T@ EINf 35-~ ii frrmfur i:ffr cfi :f@R cfi x-1Wf cfi ~2:f i't3TR-6 "ilTBR
c#r >ffrr -if[ 6Till.~ I

The above application shall he made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central. Excise. (Appeals). Rules, 2001 within 3 months from the date on which the order 0
sought to be appealed against is communicated and shall be accompanied by two copies each
of the 010 and Order-ln~Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Accoµnt.

(2) RRau 3me # irer uii viam Garg qt zn sq m it it wr 20o/-- r1r c#r v'fR 3ITT" v'rITT
icaa van vs alvnar ztzat 10001:..,. c#r m 'T@R c#r v'fR 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees·Onel.'ac or less· arid Rs.1,000/:. where the amount involved is more than Rupees One
Lac. · · .• · · · · ·

vita zyca , alas&nrrzjeavi paras sr4l#tr mrzarf@raw # fr 3r@)a
. .

Appeal to Custom, Exclse;""& Servi'ce: rkxAppellate·Tribunal.
. '

3tr )cat 3rf@frzm,'2o17 #6t-arr 112@ sir3fa--
.• ,· .. . _.:. .. _ (·. :,__ -. ·_ :'P .

Under Section 112 ofCGST.act 2017 an appeal lies to:-

3a~faa '4Roa 2(4).a i sag rir # 3rarat t r4ta, r4)al a ma vtr zyca, #€la
3gr<a grca vi hara sr4)4tr nnf@rau (fRRrez) #t uf?a flu f)fear, 3sarala 2' mt,

ant6ft sraa ,3rat ,f@r4Gaar,3z+Iara -380004

(1)

1···- •.' ·'

0

,., .,:

(a) To the,w~st;regiona! ber-ich of Custom_s; Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali B_nawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other 'than as m'entio.ned in para-2(i) (a) above.

; .._•.•• ··• ··:···, •. '·;~---• :: :-! .. . :: .. : -· "'· • •

The appeal tQ the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 6f''CEfr1tra( Excise'(Appeal)°Rul~s. 2001 and shall be accompanied against (one
which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where
amount ofduty ·1 pe'nalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively. in .the form .of.crossed bank_ draft in favour of Asstt. Registar of a branch of any

. nominate public sedor bank of the place where the bench of any nominate public sector bank of
·t </ he place where·the bench of theTribunal is situated.

1 .
-~l'Fl:O :'.'·· 0:. • •

"--~ . '
-I& .· · ..

o
j:j u ' .

~ :. ,· . ·.:
. '. '. .

· !o ¥'0 • . .



(3)
·.·_··· . . · ·: ,•_ ,. . ~ __;__ ·.:::-; :: :: .-_: . -~:: .. ·. :-~ .

zrfe <ii?r #a{eris&git hr mast eta at r@ta per sir fg #ta pr grara srfr
r fair' iriat inf8tisz # sh g@ # f frat 4al arfa a fry zaenferf 3rf#a
=nrnfrior#) vi srfisi; iiair#jsiiiar .pl van srkraa far oar #
In case' oLtti'.e order:bovJr~iahur.nBei:o+:~r.qer-in-Original, fee for each 0.1.0. should be paid in
the aforesaid. manri~ir'hpt::~j'th;;iaridi·h~)the fact that the one appeal to the Appellant Tribunal or
the one application to 'the Cen{ra:I csovt.::AJ't.he case may be, is filled to avoid scriptoria work if
excising R.s. 1 lacs foe ofRs. 100/- foi"'each.

(4) 1rzurca zgca at@)fzm 4o7o zrrf ii)f@rt c#i'~-1 cfl 3ia«fa feffRa fag 37/a Ud 3mraa u
e 3rt zuonRenf fufzu If@rat a 3imT ,la #l va qR xr1.6.so trn q)'] .--£J1ll,c1ll ~

Reas am st a?gt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee-Act; 1'975 a's arhelided.

(5) a it iaf@er rajat fziarwa ara fuii at 3i ft eana 3naff fan rat ? it vta zycn,
ab€tara zyca vi hara ar4#hr mrqf@row (ar/ff4fe)) frmi:r, 1982 B~ t I

0
·,·· ":' ·• ·,·

Attention in invited to the rules qoverin,g these :and other related matter contended in the
Customs; Excise-& Service Tax Appe.llate Tribunal (Procedure) Rules, 1982.

(20)

(21)

l,. •• • ' • • •.

#r zycen, hi gad zyea vi tar#i or@l4tu =arnf@raw (fre), # #f 3rftil -i:rrw'r ll
a±cr aiaT {Demand)~ ·"Eis-{Penalty) :c!)"f 10% qa srm al 3fGart ?lzrif, 3rf@raama arr 10

~~ ,t r(Section 35· F ofthe Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

·. .
"l ,••-••, ·, , •. • ·• •••. ,. . ·•.•••• •

'.... ' ..
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(iii)

(i)': ·,•. '(6Sect@or) sis D;hag fiiRa fr;. .

(ii)__. frzn.mi hr&z4fez#ufr;
caare& %iiia fen4a Saik.
s eras#ark#Gs#aisg# s#r#, srt« «ere =a ams s4vu«arr&

" • ' ' '; . ; . r,,. ; : _..:> .- ' "
For an. appeal·.tq.-be fi.l~d. befor.e,the.G~STAT, 10% of the Duty & Penalty confirmed by the
Appellate Commi~-~\0.ne/'?Jo~lci iave,to:-be:p·r.e-deposited, provided that the pre-deposit amount...... ".., .... ! . ; .. --.•· . . . ••.
shall not exceed Rs.10 Crores. Jt may. be noted that the pre-deposit is a mandatory condition for
filing appea'l'before-.CE$Tfo{L· (Section 35'C(2A4) and 35 F of the Central Excise Act, 1944, Section 83
& Section 86· of _the Finance· Act;:1-994·) . · .. --··· . ,_ ... ·-- .. ' )

Under Central Excise and SericeTax, "Duty demanded" shall include:

(xxv) amount determined under Section 11 D;
· {xxvi)' ·a:rnoufitof" erroneous Cenvat Credit taken;

(xxvii) arri,ount payable under Rule 6 of the Cenvat Credit Rules.
s g 3er 3 sf:arfh .grf@raurha#r.sf eyes 3rrar eyers zn avs Raffa zt at zr fa a arcs

a 10% 9rarac,s 3i srgiha ig faif#'gt aa avs h 10%0ra;arc Rt sr matt ?.:, .· . . . : . '. ,. :· ·. •· .- . . .. ..:,
;a- ·- ;G,

6(1) In view ofabove, an"appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded'where duty, or dutyand penalty are in dispute, or penalty, where penalty alone is in
dispute." · ·. ··=· • · · · • ··· · ' · · •···· ·

' .J.. , , ... . ··r: ·:•

II. Any perscm· aggrieved by ·an 'Order-In-Appeal issued under the Central Goods and Services.
Tax Act,2017/Integrated Goods and Servi_ces Tax Act,2017/ Goods and Services Tax(Compens~tibn.,t~F :-- ...__
states) Act,2017,may file an' appeal before the'appellate tribunal whenever it is Sweenteg-wy '' three. · ,
months from ,the president s,.r. the. statepresident enter office. .. , , ...

\ ····•. !.

,.-.·• . .. .- .. __,
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F.N0. V2 (39) 01/EA-2/Ahd-1/2015-16

ORDER-IN-APPEAL

'
1. The CESTAT, West Zonal Bench, Ahmedabad has vide Order No.

A/11104/2020 dated 04.06.2020 in the case of M/s. Madhu Hydrocolloides

Pvt. Ltd., No.1, Dayal Estate, N.H.No. 8, Opposite Agriculture Market,

Jetalpur-Bareja Road, Ahmedabad-382425 [present address at 308, Ratna

Complex, Opposite Bank of Baroda,. Maninagar, Ahmedabad-380008]

remanded the matter to the Commissioner (Appeals) for passing a fresh

· order after taking their observation into consideration and after following

the principles of natural justice.

2. Earlier, the Deputy Commissioner of Central Excise, Division-IV,

erstwhile Ahmedabad-I Commissionerate (hereinafter referred to as the

'Department') had on 20.05.2015 filed an appeal before the Commissioner

(Appeals) Central Excise, Ahmedabad in pursuance of the Review Order No.

01/2015 dated 14.05.2015 issued under F. NO. IV/16-331/OIO/Ref

IV/2014-15 - RA passed by the Commissioner of Central Excise, erstwhile

Ahmedabad-I (hereinafter referred to as 'the reviewing authority') under

sub-section (2) of Section 35E of the Central Excise Act, 1944 against the

Order-in-Original No. 11/DC/2014-Ref dated 18.02.2015 (hereinafter

referred to as 'the impugned order') passed by the Deputy Commissioner of

Central Excise, Division-IV, erstwhile Ahmedabad-I Commissionerate

(hereinafter referred to as the the adjudicating authority') in case of M/s.

Madhu Hydrocolloides Pvt. Ltd., No.1, Dayal Estate, N.H.No. 8, Opp.

Agriculture Market, Jetalpur-Bareja Road, Ahmedabad-382425 [present

address at 308, Ratna Complex, Opp. Bank of Baroda, Maninagar, O
Ahmedabad-380008] (hereinafter referred to as 'the respondent').

2.1. The appeal dated 20.05.2015 filed by the department was allowed by

the Commissioner (Appeal-I), erstwhile Central Excise, Ahmedabad

(hereinafter referred to as 'the appellate authority-2') vide Order-in-Appeal

No. AHM-EXCUS-001-APP-007-2016-17 dated 02.06.2016. Being aggrieved

.with the said OIA passed by the appellate authority-2, the respondent had

filed an appeal before the CESTAT, Ahmedabad which has now been allowed

by way of remand to the Commissioner (Appeals) vide CESTAT's Order No.

A/11104/2020 dated 04.06.2020.

o

Page 4 of 13
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3. The background of the case, in brief, is that the respondent was

engaged in the manufacture of Carboxy Methyl Cellulose- LVG falling under

Chapter 39 and pre-gelatinized starch falling under Chapter 35 of Central

Excise Tariff Act, 1985 and was holding registration no. AAECM 4684 RXM

001. The respondent had supplied their final products on payment of duty

and getting refund of terminal excise duty from DGFT. They had supplied

their final product to ONGC under International Competitive Bidding on
~

payment of duty amounting to Rs. 72,02,137/- and made an application for

refund of this amount to DGFT on 17.09.2012. However, DGFT vide order

dated 07.03.2013 advised the respondent to approach Central Excise

Department for refund of duty as per DGFT Policy Circular No. 16 (RE-

2012/2009-14) dated 15.03.2013 and hence the respondent had filed their

refund claim to the respective divisional office on 16.09.2013. The Assistant

0 Commissioner, erstwhile Central Excise, Division-IV, Ahmedabad-I

(hereinafter referred to as 'the original adjudicating authority') vide Order

in-Original No. 181/Assistant Commissioner/2013-Rebate dated 25.02.2014

(hereinafter referred to as 'the original impugned order') rejected the refund

claim on the grounds of limitation under Section 11B of Central Excise Act,

1944 as filed beyond a period of one year from relevant date.

0

3.1. Being aggrieved with the original impugned order, the respondent had

filed appeal before the Commissioner (Appeal-V), erstwhile Central Excise,

Ahmedabad (hereinafter referred to as 'the appellate authority-1'), which

was allowed with all consequential benefits to the respondent vide Order-in

Appeal No. AHM-EXCUS-001-APP-017-2014-15 dated 11.06.2014 on the

grounds that "the relevant date, for filing refund claim should be considered

from the date of direction of DGFT i.e. 09.09.2013 and accordingly, refund

claim was well within the time limit and not barred by limitation as per

Section 11B of Central Excise Act, 1944".

3.2. Subsequent to issuance of OIA dated 11.06.2014, the claim was

admitted by the adjudicating authority as filed within time limit. However,

on scrutiny, it was further observed that the claim was liable for rejection on

certain grounds and therefore a Show Cause Notice was also issued on
·l

13.10.2014 by the adjudicating authority, to the respondent to explain as to

why:

(i)
Authority Certificate vide Notification No. 12/2012-Central Excise

1

±
Page 5 of 13
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F.No. V2 (39) 01/EA-2/Ahd-1/2015-16

(Sr.No.336), be termed as collected by "error/oversight" by the collecting

agency, as provided in the Policy Circular No. 16 of DGFT dated

15.03.2013.

(ii) The refund claim should not be denied under DGFT Notification No. 4 (RE-

2013)/2009-14 dated 18.04.2013, which at para-3 clearly states that

"when ab-initio exemption is available, benefit of TED refund will not be

given".

(iii) The refund claim should not be denied as they have been given the

drawback on their supplies which appears as so from the letter of Foreign

Trade Development Officer dated 07.03.2013, F.No.

08/40/081/0089/AM13 and 0840/083/009/AM13."

3.3 .. Moreover, being aggrieved with the Order-in-Appeal dated

11.06.2014 passed by the appellate authority-1, an appeal was preferred by

the department before Hon'ble CESTAT, Ahmedabad on 11.09.2014 on the

grounds reproduced below:
(i) "As per Notification No. 12/2012-Central Excise, the goods cleared under

ICB are exempted from Central Excise duty whereas the respondent had

cleared the goods to ONGC on payment of duty on its own violation.

When the final product is exempt from payment of duty, the
'

0

manufacturer should not have paid the duty on such exempted goods.

(ii) As per Rule 6 of Cenvat Credit Rules, 2004, when the final product is

exempt from payment of duty, the manufacturer is required to reverse

the Cenvat Credit availed on inputs or to pay an amount specified under

said rule at the time of clearance of such exempt goods.

(iii) The aspect of unjust enrichment also needs to be ascertained in terms of

the provision of Section 11B and Section 12B of the Central Excise Act,

1944. Accordingly, the manufacturer. is required to prove that the 0
incidence of such duty has not been passed on to the buyer of such

goods."

"In our considered opinion, the entire issue needs reconsideration by
the adjudicating authority, in as much as the adjudicating authority
has only considered the aspect of limitation as was in the show cause
notice and other aspects have not been considered. Since we are
remanding the matter to the adjudicating authority, we are not passing
any observations on the merits of the case and are keeping all the
issues open. The adjudicating authority is directed to reconsider the
issue afresh, after following the principles of natural justice".

3.4. CESTAT, Ahmedabad vide its Final Order No. A/12126/2014 dated
01.12.2014 remanded the case back to the adjudicating authority observing

.as below:

-

ea »
'

Page 6 of 13



o

F.No. V2 (39) 01/EA-2/Ahd-1/2015-16

3.5. Thereafter, in accordance with the-Tribunal's Order dated 01.12.2014,

the case was taken up by the adjudicating authority for adjudication on

merits. The adjudicating authority passed the impugned order, sanctioning

the refund of Rs. 72,02, 137/- to the-respondent after deciding the issues as

reproduced below:

(i) "The respondent had initially filed the refund claims with DGFT for

drawback and central excise duty paid on goods cleared to ONGC under

international competitive bidding for which Central Excise duty was

exempted vide Notification No. 12/2012-Central Excise (Sr. No. 336) and

reason for filing the said claims was that till then they were clearing the

goods to ONGC on payment of duty and getting refund of Terminal Excise

duty from DGFT. However, DGFT vide order dated 7.03.2013 advised

them to approach Central Excise Department for refund of duty as per

the Policy Circular No. 16 (RE-2012/2009-14) dated 15.03.2013.

Accordingly, denying the refund claim on the basis of a circular issued by

DGFT after filling of refund claim will go against the spirit of natural

justice and cannot be sustainable.

(Ii) Since, the exemption granted as per Sr. No. 336 of Notification No.

12/2012-Central Excise is a conditional exemption, mandatory non

payment and availment of exemption cannot be insisted upon, especially

with a retrospective effect.

(iii) The duty deposited by the claimant even though the supplies to ONGC

against ICB was exempted cannot be termed as collected by

"error/oversight" by the collecting agency, as mentioned in the DGFT

Circular No. 16 (RE-2012/2009-14) dated 15.03.2013, but collected as a

matter ofpractice.

(iv) The clearances in case of the respondent are covered under the

provisions of Rule 6 (6) (vii) of Cenvat Credit Rules, 2004 and hence,

they are not required to reverse the credit of the duty availed on the

inputs for manufacture and clearance of the goods supplied to ONGC

against IBC.

(v) As per the invoices issued to ONGC, CA Certificate and certificates issued

by ONGC, it is concluded that the respondent has not passed on the

burden of duty paid by them to ONGC and hence, this is not a case of

unjust enrichment."

3.6. Being aggrieved with the impugned order passed by the original

adjudicating authority, an appeal was preferred by the department before

the appellate authority-2 on 20.05.2015 on the grounds reproduced below:
(i) "As per Notification No. 12/2012-Central Excise, the goods cleared under

ICB are exempted from Central Excise duty whereas the respondent had

Page 7 of13



F.No. V2 (39) 01/EA-2/Ahd-1/2015-16

cleared the goods to ONGC on payment of duty on its own violation.

When the final product is exempt from payment of duty, the
manufacturer should not have paid the duty on such exempted goods.

(ii) As per Rule 6 of Cenvat Credit Rules, 2004, when the final product is
exempt from payment of duty, the manufacturer is required to reverse
the Cenvat Credit availed on inputs or to pay ·an amount specified under
said rule at the time of clearance of such exempt goods. The respondent

I

(

4

has neither reversed the Cenvat Credit availed on inputs used in the

manufacturing and clearance of the goods to the ONGC under ICB during

the period 11.10.11 to 12.07.2.012 nor they had paid an amount specified

under the said Rule 6 ibid at the time of its clearance. The judgement

pronounced by Hon'ble High Court of Gujarat in the case of M/s. Arvind

Ltd reported at 2014 (300) ELT 481 (Guj) is squarely applicable to the

present case and accordingly, the claimant has to reverse the Cenvat

Credit availed on the manufacture and clearance of the goods supplied to

the ONGC vide Noti.No. 12/2012-CE."

3.7. The Commissioner (Appeal-I), erstwhile Central Excise, Ahmedabad (_)

(the appellate authority-2') vide Order-in-Appeal No. AHM-EXCUS-001-APP

007-2016-17 dated 02.06.2016 allowed the appeal dated 20.05.2015 filed

by the department and set aside the impugned order, on the following

grounds:
(i) The respondent had cleared the goods to ONGC on payment of duty on its

own violation. When the final product is exempt from payment of duty,

the manufacturer should not have paid the duty on such exempted goods.

(ii) As per Rule 6 of Cenvat Credit Rules, 2004, when the final product is

exempt from payment of duty, the manufacturer is required to reverse

the Cenvat Credit availed on inputs or to pay an amount specified under

said rule at the time of clearance of such exempt goods. The respondent 0
has neither reversed the Cenvat Credit availed on inputs used in the

manufacturing and clearance of the goods to the ONGC against ICB.

(iii) The case law reported at 2014 (300) ELT 481 (Guj) pronounced by

Hon'ble High Court of Gujarat in the case of M/s. Arvind Ltd cited by the

revenue is squarely applicable to the present case.

(iv) Also relied upon the decision of Madras High Court in the case of A.R.R

Sales Agency Vs. Commissioner [2005 (318) ELT A170 (Mad)], wherein it

is held that "the refund of duty paid through Modvat account when final

product was not dutiable, was not admissible as the refund of such duty

paid would be in effect, refund of duty paid on inputs which were

dutiable."

Page 8 of 13
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3.8. Being aggrieved with the OIA passed by the appellate authority-2, the
respondent had filed an appeal before the CESTAT, Ahmedabad, who vide
Order No. A/11104/2020 dated 04.06.2020 allowed the appeal filed by the
respondent by way of remand to the Commissioner (Appeals) observing as
under:

"We find that the appellant has raised very important issue that whether
revenue is legally right in issuing the second time show cause notice in the
same case. However, this vital. issue was not answered by the Learned
Commissioner (Appeals) in the impugned order. In our view, since the
second show cause notice dated 13.10.2014 is the genesis of the present
case, without dealing the issue of legality of issuance of said show cause
notice the entire finding given by the Learned Commissioner (Appeals) is of
no meaning. Therefore in our considered view the matter should go back to
the Learned Commissioner (Appeals) for passing a fresh order taking into
consideration of our above observation and after following the principles of
natural justice."

4. In the present remand proceedings, opportunity for personal hearing
was granted on 29.10.2020 through video conferencing platform. Shri
Saurabh Diit, Advocate, appeared for personal hearing as a representative
of the respondent. He re-iterated the additional submissions made vide their
letter dated 29.10.2020.The contents of the submission made by the
respondent are reproduced, in brief, as below:

(i) The Hon'ble CESTAT vide final order dated 01.12.2014 remanded the
matter afresh by keeping all issues open to the adjudicating authority.
The adjudicating authority was directed to examine all issues, other than
limitation and decide the refund on merits. Upon such remand, a fresh
SCN dated 13.10.2014 was issued to the appellant, raising various
grounds. This SCN dated 13.10.2014 is legally unwarranted and not
permissible since the issue was otherwise required to be decided in light
of specific remand directions of Hon'ble CESTAT, instead of initiating a
new cause of action/litigation by way of the said SCN.

(ii) Two separate SCNs have been issued for the very same refund claim is
not permissible in as much as the Revenue Authorities have to make up
their mind as to which particular reason they want to deny refund on. The
judgement of the Hon'ble Apex Court in the case of Carrier Aircon Ltd
2005 (184) ELT 113 (SC) has been relied upon for the same.

. (iii) Various appellate authorities have consistently held that the Revenue
Authorities cannot make out a new case against respondent at the time of
sanctioning consequential relief ordered by higher forum and the subject
SCN issued contrary to such legal position therefore deserves to be
dropped/vacated on this groun_d alone.

(iv) It is the fact that the duty was never required to be paid since the goods
are otherwise exempt, whether Rule 6 of the CCR, 2004 was followed or
not, cannot be a reason to deny refund. At the most this can be a cause
to raise further demand against the respondent under Rule 6 readwith' '
Rule 14 of the CCR, 2004 demanding appropriate Cenvat Credit·from
them. However, under no circumstances, either exemption iand/or
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payment of duty can be called into question at all.
(v) Specific findings in the OIO that there is no legal requirement to comply

with the embargo of Rule 6 for reversal of credit even if exempted goods
.are cleared, to a project under ICB has been completely ignored by the
first appellate authority.

5. I have carefully gone through the facts of the case, grounds of appeal,
and submission made in cross-objection in appeal by the Respondent vide
letter dated 29.10.2020. It is observed that the issue to be decided in the
remand proceedings is whether the second Show Cause Notice dated
13.10.2014 issued by the adjudicating authority in the case is legal or not.

6. It is observed that the second SCN dated 13.10.2014 in the case was
issued by the adjudicating authority after case was remanded to him by the
Commissioner (Appeals) vide Order-in-Appeal dated 11.06.2014. It is a
settled legal principle that the adjudicating authority becomes functus officio
after passing of adjudication order and hence he could not issue another SCN
on same issue. I find that the Hon'ble Supreme Court in the case of Carrier
Aircon Ltd. Vs Commissioner of Central· Excise, Delhi-III reported at 2005
(184) ELT 113 (SC) has held that:

"the Commissioner of Central Excise could not have passed the order
upon points not arising out of the decision or order of subordinate
adjudicating authority and could not have relied upon new material.
Several decisions have been relied upon in support of this view and the
appeal of respondent was allowed. Being aggrieved, the Department has

, preferred these appeals before us. We are of the view that there is no
substance in these appeals because the principle of law as enunciated by
the Tribunal is correct....... "

0

Further, in KPIT Cummins Infosystems Ltd. Vs Commissioner of
Central Excise, Bangalore reported at 2011 (22) STR 215 (Tri.Bangalore),
the Hon'ble Tribunal has held similar view. The relevant para 8 is reproduced O
below:

"8. AS regards the appeal No. 707/2008 against the Order-in-Original No.
23/2008 dated 6-10-2008, we find that the adjudicating authority, i.e.
Commissioner of Central Excise could not have issued another show
cause notice for enhancement of penalty in the self same issue, wherein
adjudication order is issued. Once an adjudication order is passed on the

· subject matter, the issuance of another show-cause notice by the same
authority for enhancement ofpenalty does not arise, and Revenue should
have taken recourse to other options available in the statute. In view of
this, we find that the impugned order No. 23/2008 dated 16-10-2008 is
not in accordance with law and is not sustainable, hence the same is set
aside."

In view of the above judicial pronouncements, I find that the issuance
of second SCN dated 11.06.2014 in the matter is not legally sustainable.
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6.1 It is further observed that the adjudicating authority had issued the
second SCN on 13.10.2014 to the respondent, as to why:

(i) "The claim being the duty paid on goods cleared to ONGC against Project
Authority Certificate vide Notification No. 12/2012-Central Excise
(Sr.N0.336), be termed as collected by "error/oversight" by the collecting
agency, as provided in the Policy Circular No. 16 of DGFT dated 15.03.2013.

(ii) The refund claim should not be denied under DGFT Notification No. 4 (RE-
2013)/2009-14 dated 18.04.2013, which at para-3 clearly states that "when
ab-initio exemption is available, benefit of TED refund will not be given".

(iii) The refund claim should not be denied as they have been given the
drawback on their supplies which appears as so from the letter of Foreign
Trade Development Officer dated 07.03.2013, F.N0. 08/40/081/0089/AM13
and 0840/083/009/AM13."

I find that the adjudicating authority has in the impugned order
negated all the above points and sanctioned refund to the respondent.

6.2 Further it is observed that the department had preferred. an appeal

before the appellate authority-2 on 20.05.2015 against the impugned order

passed by the adjudicating authority, on the grounds reproduced briefly

below:
► The respondent has paid the duty on its own violation which is otherwise

exempted in terms of Notification No. 12/2012-Central Excise.

► The respondent has neither reversed the Cenvat Credit availed on inputs
used in the manufacturing and clearance of the goods to the ONGC under ICB
during the.period 11.10.11 to 12.07.2012 nor they had paid an amount
specified "under ··the said Rule 6 ibid at the time of its clearance. The
judgementpronounced by Hon'ble High Court of Gujarat in the case of M/s.

. ·.. . .. \
Arvind Ltd reported at 2014 (300) ELT 481 (Guj) is also relied upon in
support of the said contention.

I find thatthe department has not taken any of the issues on which
second show cause notice dated 13.10.2014 was issued, as grounds of
appeal while filing this appeal against the impugned order passed by the
adjudicating authority. Further, I also find that the respondent has never
raised the issue of maintainability of second show cause notice before the
appellate authority-2 during the process of consideration of the appeal filed
by the department. Hence, the fact of issuance of second SCN dated
13.10.2014 is not relevant for the appeal proceedings in as much as the
adjudicating authority has given findings in favour of the respondent and
department has not considered the discrepancies communicated through
said SCN in filing appeal.

Further, it is observed that the appellate authority-2 vide Order-in
dated 02.06.2016 placing reliance on the decision of Hon'ble High
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Court of Gujarat in case of M/s. Arvind Ltd. [2014 (300) ELT 481 (Guj)] and
the decision of Madras High Court in case of A.R.R Sales Agency Vs.
Commissioner [2015 (318) ELT A170 (Mad.)] decided the case and while
recording his findings, he considered only on the issues as per the grounds
of appeal filed by the department.

7 · In view of the discussions made above, I find that the second show
cause notice dated 13.10.2014 issued by the adjudicating authority is not in
accordance with law and hence, not legally sustainable.

,.. 7.1 However, as per the facts available on record in the present appeal, I
find that the issue of legality of the second show cause notice dated
13.10.2014 was not under consideration before the appellate authority-2
and does not have any bearings on the findings arrived by him in his Order
in-Appeal dated 02.06.2016 which was based purely on issues raised by the
department in the appeal filed by them. Accordingly, I do not find it proper
to interfere in the findings of the appellate authority-2 in his Order-in-Appeal
dated 02.06.2016.

8. In view of the above, the appeal filed by the department on
20.05.2015 is allowed and accordingly the Order-in-Original No.
11/DC/2014-Ref dated 18.02.2015 (@the impugned order') passed by the
Deputy Commissioner of Central Excise, Division-IV, erstwhile Ahmedabad-I
Commissionerate (the adjudicating authority') is set aside.

L~ .QJU.\Pl,o,.
UY" 3 Dae0° z..29
(Akhilesh Kumar)

Commissioner {Appeals)

0

Attested

~--
(M.P.Sisodiya)
.Superintendent (Appeals)
CGST, Ahmedabad

By Regd. Post A. D
The Deputy Commissioner
Central Excise, Division-IV,
Ahmedabad-I (erstwhile)

M/S. Madhu Hydrocolloids Pvt. Ltd,
308, Ratna Complex,
Opp. Bank of Baroda,
Maninagar, Ahmedabad-380008
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Copy to :

1. The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Principal Commissioner, CGST and Central Excise, Ahmedabad

South.
3. The Deputy Commissioner of Central Excise, Division-IV, erstwhile

Ahmedabad-I Commissionerate.
4. The Deputy/Asstt. Commissioner (Systems), Central Excise,

Ahmedabad-South.
5. Guard file

6. PA File
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